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During the early 20th century the United States struggled with intense labor conflict,
unstable institutions, geographic fragmentation, and economic uncertainty and
dislocation. Between roughly 1918 and the onset of World War 11, institutional changes
reduced conflict and channeled disputes over labor regulation, federal control of industry,
and social insurance into courts and agencies. Doctrinally,implementation encompassed
separation of powers, federalism, and administrative procedure. By reflecting on the
larger context of societal conflict and institutional change playing out in the United
States at the time, we can better understand the constitutional and statutory changes
occurring during the country's remarkable evolution into a geopolitical power, as well as
its subsequent struggles to assuage conflict over civil rights and its continuing
challenges in assuring the integrity and efficacy of its institutions.

Imagine for a moment a child growing up somewhere near here, in the heartland of the United
States, in 1928. Their world was replete with contradictions. America was a vast country that had
survived a civil war and more than a century and a half of history to become a massive international
creditor.! But across the heartland many Americans were living in poverty.? The country’s leaders
were divided about our role in the world.®> And storm clouds loomed on the horizon on economics
and security. Just five years later, the unemployment rate would rise from 4.4 percent to almost a
guarter of the labor force and eventually a third of it, and net personal income would plummet from
$79.8 billion to $47.2 billion.* But all this lay in the future of the developing country that was the
United States in 1928. Across the Atlantic, a secret analysis from the British Foreign Office written in
November of that year captured the growing importance of America as it wrestled with domestic
challenges and its role in the world:

Britain is faced in the United States of America with a phenomenon for which there is
no parallel in our modern history —a state twenty-five times as large [as Britain], five
times as wealthy, three times as populous, twice as ambitious, almost invulnerable,
and at least our equal in prosperity, vital energy, technical equipment, and industrial
science. This state has risen to its present state of development at a time when Great
Britain is still staggering from the effects of the superhuman effort made during the
[First World War], is loaded with a great burden of debt, and is crippled by the evil of
unemployment.” However frustrating it might be to search for cooperation with the



United States, the conclusion could not be avoided: ‘in almost every field, the
advantages to be derived from mutual co-operation are greater for us than for them’.®

People say the British are prone to understatement, but there was none here. The memo is
interesting because of when it emerges: during roughly the midpoint of a remarkable transition
the United States was experiencing, from relative international weakness and domestic
instability to preemiment geostrategic power with relatively reliable institutions and domestic
guiescence. Recall that the United States in the years between 1890 and the 1930s struggled
with problems that bedevil many developing countries. Only a limited sense of national unity
or purpose wove together Southern farms and Midwestern factories, despite economic ties.
Life in America during the first half of the 20" century involved a mix of security, prosperity,
instability, and violence.®

Two factors particularly impeded the national government’s efforts to engender confidence in
its administrative effectiveness. The first was crass corruption, the kind involving bags of cash
paid to a judge or public official in a county courthouse or a government clerk’s office. Crass
corruption was rampant throughout the nineteenth century and well into the 1920s—and later
in some parts of the country and of the government. It signaled the failure of central state to
manage the bureaucracy and courts to serve the whole public and not just those able to
purchase its services or inhibit legal enforcement of laws.

The second was violence.” Labor-related riots and violent strikes were the stuff of daily life.®
The Haymarket Square bombing in Chicago in 1886 began as a peaceful demonstration of
workers, but exploding dynamite and a haze of bullets turned it deadly.® The Chicago clothing
workers’ strike in 1910 mobilized 41,000 workers,° and the coal miners strikes in 1913 and
1914 led to the shooting of strikers and, in Ludlow, Colorado, the death of 11 children who
were suffocated or burned.*! In 1922, after mine workers failed in their negotiations to get
higher wages, 600,000 of them went on strike.*? In June, a company guard allegedly shot a
striker in Herrin, lllinois, which led to violence and explosions at the mine headquarters.*?
Across a variety of divisions, people did not necessarily expect major disputes about key issues
like labor to be resolved in courtrooms and administrative agencies. Other forms of violence
also persisted. The legal Jim Crow regime in the South—backed by legal state and extra-legal
vigilante violence, such as imposed by the Klu Klux Klan—maintained African-Americans in a
state of quasi-servitude.** (We shall return to racial violence in another chapter).

By the time American soldiers entered World War Il, you could see a different picture had
emerged. Labor-related riots and mass demonstrations were increasingly rare.*® Scholars
measuring labor-related violence document a stark drop in such unrest between about 1910
and 1940.%® Measuring corruption is more difficult, but analyses based on media coverage and
gualitative accounts converge in suggesting that crass corruption became substantially less
common between about 1900 and the mid-1930s (by one measure there was a drop of about
80% during that time).1” How can we understand what happened, taking seriously the risks
that history could have turned out quite differently.



The erosion of crass corruption

It's tempting to think that as countries get wealthier and institutions more familiar, countries
simply mature into a different stage of development. But as the stories of countries ranging
from Brazil to Thailand indicate, there’s little to support that idea.'® Instead we might tell a
more nuanced story, that seems to go something like this.

American society gradually appears to have entered into a series of compromises to build the
capacity of the national government while imposing limits on how that capacity is controlled
and used. By capacity we mean the ability of government’s key organizations — especially
agencies — to get things done: to hire people, to learn what companies are doing, to tax and
spend, and to adapt to changing circumstances. Labor disputes, for example, cannot be
meaningfully adjudicated without some degree of capacity, nor can wars be won. Growing
capacity means the stakes are higher when it comes to who controls government. This puts in
perspective the stakes not only of reducing crass corruption that could buy and sell decisions of
courts and agencies, but also U.S. Supreme Court’s separation of powers cases from the 1920s
to the 1940s. And it puts in perspective some of the interdepentent norms associated with
today’s public law, including separation of powers, administrative procedure, due process, and
statutory rights.

The story that we feel provides best context for understanding public law begins not with
philosophical questions about the meaning of “executive” power or the enumerated powers of
Congress. Instead it begins in earnest with gradual changes across many of the country’s
courthouses and public offices sometime between roughly 1890 and the 1930s.'° In the four
decades beginning in the 1890s the United States experienced massive change: historic
numbers of immigrants arriving to become new Americans, for example, and the emergence of
an increasingly networked national economy linked by railroad and telegraph. But some of the
most important changes involved what we’d call crass corruption. That was not a small part of
American life, but it appears to have begun a steady decline in most quarters of the legal and
administrative system in the late 19" century. One study relies on econometric techniques to
analyze media coverage of corruption between 1815 and 1975 and tries to control for selection
effects. It suggests that crass corruption declined significantly between the mid-1870s and
roughly the time of the Teapot Dome Scandal in 1922.%°

People argue about whether the declines were affected by changes in politics, law
enforcement, federalism, or culture.?l Our own view is that the media-enabled political
backlash of the American Progressive Era in the late 19" and early 20" century almost certainly
made it more difficult to ignore this kind of crass corruption.?? That backlash was sometimes
spurred by distrust of big city political machines, and sometimes concern over trusts and
railroads. It was felt strongly in California, for example, where anxiety over the political power



of the railroads led to a state constitutional provision in force to this day providing that any
public official accepting free transportation forfeits her office.?

Federalism was also likely important in changing norms about crass corruption. Notice the
dynamics that emerge from the competition between sovereigns implicit in robust federalism.
Federal officials can do more than critique — they can investigate and prosecute state-level
corruption. State officials could offer alternatives to federal investigation and prosecution, as
the Manhattan District Attorney’s Office did in the late 201 century in the context of
Watergate.

And more fundamentally, the distribution of land and wealth in the United States was also
markedly different — and dispersed enough to facilitate the rise of a relatively large merchant
and artisan middle class wary of corruption — compared to countries like Argentina and
Mexico that emerged from the Spanish colonial empire.

Of course, crass corruption of the kind involving outright dealmaking to sell official power never
disappeared entirely in the United States. We witness all too many scandalous episodes like
the one a few years ago involving a Pennsylvania judge colluding with a private prison company
to fill more beds by sending juveniles into detention. And to the extent norms changed, they
did so more quickly in some areas of the country compared to others, and in some institutions.
Moreover, we can distinguish crass corruption from other practices where concentrated power
gains advantage — sometimes through official channels, as through lobbying or campaign
contributions. It is enough for our purposes to emphasize that crass corruption among public
officials is something we can witness because it can often be detected and punished. And there
would be lower stakes in discussing the subtle implications of concentrated power if it were
easy to purchase biased outcomes retail.

Corruption weakens both public support for the capacity of public institutions, and the ability of
bureaucrats and judges to operate with integrity. Who’s going to have confidence in a court or
government clerk that can be easily bought or sold? Without change in norms about the
integrity of institutions, courts and agencies could not become more legitimate or powerful as
sites for figuring out how much of a voice workers might have in a workplace, or whether
certain dealings between companies violated antitrust law. So the state remains transactional
in the darkest sense of that term. Not so in the United States. From changes in media coverage
and case studies, it appears crass corruption gradually ebbed to the point that it could not be
described as a nationally-pervasive, routine practice. This at least opened the door to capacity-
building and adaptation that could not have happened otherwise.

Channeling conflict and building national institutional capacity

Before the country could fully inhabit its new role as a geopolitical power, it had to contend
with the question of who controlled the workplace and how business and labor competed.
Indutrialization heightened both growth and conflict. Little wonder: As the political theorist



Judith Shklar puts it, in the United States even the idea of citizenship is very much connected to
the idea of work and the dignity that comes from it. “The opportunity to work and to be paid
an earned reward for one’s labor was a social right, because it was a primary source of public
respect.”?* Yet the rise of unions made work not only a source of dignity and shared belonging
but a setting for intense disagreement. Early agreements to allow government agencies to play
a larger role in resolving such conflict depended on accommodation from emerging union
leaders, corporate managers, and the lawyers who represented both of them.

Labor peace emerged only with the invention of new administrative structure and process; that
is, a set of new regulatory institutions that solved a series of commitment problems that
plagued the emergence of non-violent resolution of disputes. 2> These new institutional
solutions to the commitment problem arose in the New Deal with the passage of the National
Labor Relations Act (NLRA) and the creation of the National Labor Relations Board (NLRB) in
1935. Since the late 1930s, labor violence has been far lower and labor-firm cooperation far
higher. In the words of Taft and Ross, “The sharp decline in the level of industrial violence is one
of the greatest achievements of the National Labor Relations Board.”2°

Why was the labor violence so intractable for so long? What exactly did the NLRA/NLRB do that
— somehow — solved the problem of violence? And, if this legislation solved the problem, why
didn’t Congress do so earlier, thereby saving the deadweight losses associated with years of
violence, strikes, and a considerably lower level of cooperation between firms and their
workers?

Although substantial gains from cooperation existed among government, labor, and business,
all three faced commitment problems. Business — fearful of labor’s threat to its control over
business management, the labor force, and to corporate profits — could not commit to eschew
violence. Nor could government commit to being an impersonal arbiter instead of being an
agent of firms against labor. Too often, government officials associated labor organization with
anarchy and revolution, and they considered business a source of stability and economic
growth. Further, the law of property and contracts favored business, providing an important
legal basis for government to collaborate with firms. Labor could not commit to eschewing
political demands for foundational changes in the economy; nor could it commit extremists to
forego violence at moments when the great majority would prefer not to.

The stakes were therefore high. Legalization of unions would foster the growth of powerful
actors in opposition to business, making labor demands more pressing. Without solving labor’s
commitment problems, business was rationally reluctant to support legislation that would
authorize unions. The result was on-going violent suppression of labor with considerable
foregone gains from cooperation between labor and business.

The 1930s legislation channeled labor-business conflict to focus on wages and working
conditions, an outcome that was not pre-ordained. Much of the literature implicitly accepts
these bounds by ignoring the central problem of violence. So why and how was solution
institutionalized in the NLRA? Motivating the change was labor’s existential threat to business



during this period when unions and labor organization were perceived as potential
collaborators in a growing radical, even revolutionary, movement in the United States. We
further argue that the acceptance and sustaining of the legislation also required
transformations in the substance and implementation of administrative law.

The NLRA had several well-known accomplishments. It legalized unions, required collective
bargaining; it defined a number of common anti-union tactics as “unfair labor practices” and
hence illegal; and it created an enforcement mechanism to make it work.

In addition, however, the legislation accomplished several ends largely unrecognized in the
literature. We list three. First, the NLRA dramatically lowered the stakes for firms. It narrowed
considerably the legitimate range of bargaining between labor and business, focusing on wages
and conditions; the legislation removed labor’s threat to business management and firm
capital; it also prevented unauthorized strikes, helping unions control their more radical and
extreme elements who favored goals beyond wages and benefits.

Second, the legislation transformed government from an advocate of business using violence
against labor into an impersonal arbiter, impersonal in the sense that regulators had incentives
to punish either side for failing to abide by the rules. Equally important, the legislation provided
obvious advantages for labor. It legitimized unions, allowing labor organization to form, grow,
and advance workers’ interests. As union ranks grew considerably, labor became an important
political force, able to support its position in a manner not previously possible. By
counterbalancing business, labor provided new and substantive support for the NLRA an
impersonal arbiter.

Third, to accomplish these ends, organizational and legal innovations were necessary to create
a new form of regulatory delegation that sat comfortably within the constitutional framework.
Put simply, for the new system to work, political officials and the courts had to solve the
principal agency problem that we now take for granted: creating a regulatory agency that
implements the intentions of Congress while not transgressing the due process rights of citizens
and firms.

Our framework affords answers to each of the questions we asked at the outset. Labor violence
proved long-lived and intractable because of commitment problems, None of the three parties
— labor, business, and government — were willing or capable of unilaterally eschewing violence.
The NLRA ended a century of violence because it solved the various commitment problems
facing the three sets of players. Finally, this legislation could not have been implemented earlier
because it required significant innovation in public law and organization that occurred only in
the context of the multi-pronged regulatory framework of the New Deal.

The innovation required far more than legislation, even legislation as important as the Wagner
Act. Agencies had to be capable of gathering information, adjudicating issuing decisions, and
administering. Gradual compromise in the early decades of the 20" century allowed for
channeling of labor disputes into formal institutions and did much to distinguish America from



other middle income countries trying to build their institutions and economies. Crucially,
disputes — and especially labor disputes — moved from the factory floor and the street to
courts and administrative agencies as institutions became more reliable and elite bargains
favored their use. By “elite bargains,” we mean not only business and union interests seeking a
measure of accommodation in crafting federal and state labor legislation, but also a degree of
convergent interest in avoiding efforts to sabotage outright the growth in capacity of nascent
institutions, especially the National Labor Relations Board.

It was partly growth in state capacity that made it even possible to channel disputes into formal
institutions: regional offices for the NLRB, for example, and employees who were more than the
product of patronage. Channeling of disputes also meant a change in attitudes among elites —
including unions leaders and business willing to tolerate rulings of the National Labor Relations
Board and to split the institutional advantage in light of the Wagner Act and the Taft Hartley
Act. As labor disturbances leveled off, courts eventually took up cases addressing issues like
whether decisions of the National Labor Relations Board to certify collective bargaining units
could be reviewed by the DC Circuit (in American Federation of Labor v. NLRB, 1940),%” and
under what circumstances could a union challenge an employer’s decision not to bargain
collectively with employee representatives (in Pittsburgh Plate Glass v. NLRB, 1941).%2 These
cases reflected the extent to which labor conflict had become legal and administrative conflict
by World War Il. Meanwhile, social insurance, carefully crafted to survive the legislative
process and legal constraints, promised to take the edge off some of the economic risk that
could exacerbate labor conflict and damage internal cohesion.

But as institutions acquired greater capacity — becoming more capable of resolving labor
disputes, providing social insurance, collecting taxes on a massive scale, or fighting a war — it
became more urgent to determine who controls them and how much power they have. Which
brings us to New Deal-era legal conflicts. To understand decisions in cases like Humphrey’s
Executor,?® Schecter Poultry,*® and eventually the Steel Seizure cases,®* we must take account
not only of the immediate disagreements as lawyers presented the cases. We must also
consider the growing and more powerful machinery of state capacity that made control of the
federal government a higher-stakes game. In some ways the majority opinions in these cases
were doctrinally awkward. Yet one might understand them as part of a compromise enabling a
higher-stakes game associated with creating a more powerful federal state, though with
specific limitations — limits on executive power to control agencies, delegate agency power to
the private sector, or justify the use of state coercive capacity — even on national security
grounds — through executive actions in contravention of statute.

Scholars are drawn to writing about the pitched legal battles of the New Deal, and rightly so.
Canonical cases abound, like Panama Refining, Schecter Poultry, and Humphrey’s Executor. It's
surely true there was some hostility to the New Deal agenda in the courts and among the
societal networks from which many judges were drawn. What neither the simple hostility story
nor the focus on politics of the so-called "switch in time that saved nine" appreciates are the
nuances. Justice Cardozo may have persuaded Justices Hughes and Roberts to join in the



majority in Nebbia v. New York, for example.3? Some adaptation in legal position and
legislative design occurred on different sides, and government lawyers sometimes erred both in
the selection of cases and their approach to advocacy — as when Assistant Attorney General
Harold Stephens botched the government's position at oral arguments.>3 As Cueller describes
in a piece called “Securing the Nation,” FDR faced steep political costs from the so-called court
packing plan, making it a less credible threat than some scholars have suggested. And
structurally the courts were navigating a time of expanding capacity in American national
government that made somewhat more urgent questions of who controlled that capacity.

Taking these nuances more seriously, we can see the New Deal-era court decisions challenging
the Roosevelt administration as more than simply a rejection of certain New Deal policies.
Instead, they can also be understood s an attempt to demarcate a space for policies that might
generate only limited friction when reconciled with prevailing doctrine, and even the kinds of
legal arguments that would help achieve at least some of the administration’s goals without
creating quite as much risk to the emerging institutional equilibrium. The Jones & Laughlin
Steel case in 1937 is often seen as pivotal, as it signaled the end of the Court’s tendency to
strike down New Deal legislation and recognized the extent of congressional power under the
Commerce Clause. As professor Barry Cushman points out, though, the U.S. Supreme Court
had already recognized the ambiguity of the public/private distinction and expanded the scope
of businesses that could be deemed to affect interstate commerce in Nebbia v. New York. Even
as the court set structural limits on legislative and executive power, it also recognized that
appropriate federal legislation could regulate workplace relations, since interstate commerce
was affected and advocates had persuaded the court that liberty of contract was in conflict
with workers’ freedom of association to join a union.

This measure of partial continuity in doctrine fits with an argument Seth Waxman advanced at a
Yale Law School lecture nearly 20 years ago, though he used somewhat different language.
True to his experience as a consummate advocate, Waxman reminds us to consider the
technical changes in legal argument that almost certainly facilitated later victories of Justice
Department lawyers defending legal arrangements reflecting expanded federal power. He also
emphasized that the administration itself learned a thing or two, and managed to avoid the
more provocative institutional arrangements delegating, for example, public power almost
directly int o private hands. Hence, the Yakus case — playing out a few years later against the
backdrop of World War Il, wasn’t just a rerun of Schecter Poultry. Price controls affecting
business, labor, and consumers involved more limited authority, subject to public oversight,
and giving courts some basis for judicial review. And the executive made the case for these in
terms of America’s interests as a newly emerged geopolitical power.

The legacy of World War Il for public law

When societies are riven by riots, internal conflict and instability, they face greater difficulty
building and deploying influence in the international system. Internal divisions don’t dissipate
by themselves, because of something in the water or some unavoidable teleological



progression. Internal cohesion allows a country to develop greater capacity to respond to
international crises, but those crises also test leaders and citizens in novel ways. Roosevelt on
the eve of World War Il faced daunting challenges. The public was deeply divided and quite
skeptical about foreign entanglements. The American army was the 18" largest in the world in
the spring of 1940, just behind the Dutch army that had just surrendered to the Nazis.3* The
federal government had few if any agencies that operated with truly nationwide scope, and
only about 10% of the population paid any federal income taxes.®®> How FDR and his
administration navigated the transition from New Deal to wartime footing is revealing.
Logically, greater state capacity made separation of powers a much higher-stakes game,
because the machinery of the national government could accomplish far more in 1940 than it
could in 1910. Hence the importance of the norms that developed between the early New Deal
and World War Il. Upsetting those norms was never more possible than during the wartime
apogee of presidential power. Roosevelt ally Clifford Durr, from his perch as FCC Chair, urged
him to treat the wartime period as a second bite at the apple to reshape the American social
compact further, as he’d sought to do with the National Industrial Recovery Act.3®

But FDR did nothing of the sort. What happened instead is chronicled in a piece Cuellar wrote a
few years ago entitled Administrative War. He deployed an ideologically heterodox coterie of
aides such as Harry Hopkins and Jimmy Byrnes, and with their help and allies in Congress, he
forged a broad coalition of business and labor that also accommodated the interests of the
military, agriculture, and consumers.®’ Restrictions on strikes and wage increases were
coupled with policies supporting union growth as the labor force increased. Familiar features
of the administrative state became commonplace then: broad delegations of legislative power
to agencies with nationwide scope, administrative subpoenas, mass federal taxation, and White
House supervision of administrative agencies.38 Some agencies began using notice and
comment even before it was required by the Administrative Procedure Act. Even more
remarkable was what did N0t change: there was no move to nationalize industrial sectors or
displace the private sector, price controls took account of political realities and particularly
agricultural interests, and norms involving judicial review and pluralist accommodation in
administrative decisionmaking took hold.3°

Given these accommodations amidst further growth in capacity, the administration’s actions
amounted to the crucial next chapter in the story of conflict, institutions, and public law. In fits
and starts, leaders in labor, business, and government had come to trust institutions enough to
channel conflict through them. A sharp break with American norms — not only those involving
widespread judicial review, but also involving limited government ownership of industry and
business — would almost certainly have put at risk that trust. Even with favorable geography
and the right international circumstances, institutional progress is contingent on and depends
in part on state capacity, which further enhanced the prospects of channeling that conflict into
courts and agencies that could actually implement policies.*°

The extraordinary generation that helped our country through the Depression and World War I
figures prominently in the story. But it’s a mistake to give too much weight to the New Deal by
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itself. World War Il then gave Roosevelt and his coalition to reshape America even more
drastically — achieving what the NIRA had failed to do.** FDR resisted, keeping in place a kind
of centrist compromise that respected certain unwritten but almost quasi-constitutional norms:
pluralist procedural accommodation (even before the APA), very limited if any direct
government ownership of business and industry, and meaningful judicial review.*? That's what
described the core of the administrative state in World War Il, and it became the core of the
administrative state in the Cold War and even today. As state capacity grew, the country was
able to avoid the problems of the interwar period — described in detail by Adam Tooze as a
period where the U.S. was largely unable to assert the kind of global leadership that the period
demanded.*3

Conclusion

We experience our country not only as a set of static legal arrangements, but as value
commitments made real by institutions. Through them, we channel conflict, solve common
problems of economic policy and geopolitics, and endeavor to treat people in non-arbitrary
fashion. That the system so often works at least reasonably well is a testament to our
constitutional system, but more specifically to how we’ve made that system a part of our
culture and norms. We expect each generation of new Americans, whether born or
naturalized, to be fiduciaries for those norms. A recent naturalization ceremony in Oakland
gave reflects how these ideas play out in daily life. In the spirit of demonstrating that the
British Foreign Office was right when it called America a country “twice as ambitious” as others,
we close with a few lines from that speech.

Whatever else you remember from this beautiful day and all that's happening in the
country right now, we want you to recall that democracy, equality, and the rule of law
can never be taken for granted. They emerged from conflict and careful

judgement. They must be defended in what you teach your kids. In what you do and
say to keep at bay the cynics. In the effort you make to pay the right amount of taxes
or take seriously that jury summons from state or federal court. In how you share your
story with and learn from people around you who've never known someone of your
background, and how you bring light to those in the darkness of ignorance. Through
these and countless actions, democracy, equality and the rule of law must be
defended not just today or tomorrow, but time and again — without

compromise. And without hesitation.
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